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• NCVO policy work update 

• Understanding the new procurement guidance 
(PPN 01/20 and PPN 02/20) including: 

– Contracting authorities’ approach to procurement 

– Supplier relief 

– Managing relationships with prime providers and 
subcontracted organisations 

– Dealing with contractual issues 

• Grants payments rather than contracts  

• Public money and the furlough scheme 

Agenda 



NCVO POLICY WORK UPDATE 
 
CHARITIES DELIVERING PUBLIC 
SERVICES 
 

REBECCA YOUNG 

POLICY MANAGER 



KEY CHALLENGES  

• Procurement guidance not being applied 

• Even where they are being paid while they can’t 
deliver, concern about what will happen next 

• Continuation of competitive tendering 
processes 

• Lack of flexibility regarding deliverables and 
payment 

• Concern about whether they will be able to 
reconcile later, or having to resume business as 
usual quickly  

 

 



KEY CHALLENGES  

• Indecision and lack of communication from 
authorities  

• Prime providers give mixed messages and 
threatening breach of contract 

• Confusion over whether they can furlough 

• Lack of PPE, and funding for it 

• Loss of voluntary income that has been used to 
subsidise contracts 

• Varied practice across sub-sectors 

 

 



OUR WORK 

• Helping organisations to understand 
developments (see NCVO blog) 

• Outlining key challenges to VCSE crown 
representative and government officials  

• Representations to strengthen procurement 
guidance  

• Developing principles for authorities based on 
emerging good practice  



KEEP IN TOUCH 

Rebecca Young 

Policy Manager  

Rebecca.young@ncvo.org.uk 

@ncvorebecca   
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Augustus Della-Porta 

Partner, Charity & Social Enterprise 

Procurement and Coronavirus 



Procurement Policy 

Note 01/20: 

Responding to 

COVID-19 



• Summarises existing avenues: 

– call for competition using accelerated 

circumstances 

– direct award (in extreme urgency or for other 

reasons) 

– call-offs from framework agreements or dynamic 

purchasing systems  

– use of the light touch regime 

– extending/modifying existing contracts 

• Guidance for contracting authorities on how to 

use these in the context of Covid-19 

PPN 01/20: Procurement routes 



What does PPN01/20 mean for you? 

 

• The limits of direct awards – only what is 
absolutely necessary both in terms of what they 
are procuring and the length of contract 

• The risk of challenge if procedures are used 
inappropriately – potential for contract to be declared 
ineffective. 

– Are circumstances justified?  

– Agree in advance with authorities consequences 
if contract ineffective (in writing)?  

• Potential to modify or extend existing contract 

• Consider approaching purchasing bodies 
directly particularly if you have an innovative 
proposal to assist with pressure points? 

 



Procurement Policy 

Note 02/20: Supplier 

relief due to COVID-

19 



• Continuity and retention 

• It applies only to contracts, and not to grant-funding 

• Covers period to end June 2020 

• Should not duplicate income from other schemes such 

as the Coronavirus Job Retention Scheme (more on this 

later).  

• The guidance applies to contracting authorities’ working 

with at risk suppliers 

• Not binding but expected to be followed 

 

PPN 02/20: supplier relief 



Key points from PPN02/20 (1) 

• Contracting authorities are directed to: 

– Proactively review contract portfolio and inform at risk 

suppliers that they will continue to be paid as normal  

– Put in place the most appropriate payment measures to 

support supplier cash flow 

• E.g. Usual rates, revised milestones, interim payments, 

advance payments 

– Pay invoices submitted by suppliers immediately on receipt 

– Payment by results contracts on average of previous invoices 

– Use the Model Interim Payment Terms as basis to amend 

contracts to reflect the new agreement 



• At the discretion of the contracting authority and will be 

assessed on a case by case basis.  

• “The majority of suppliers will be at risk”  should apply 

this as broadly as possible to ensure service continuity 

(FAQ4) 

• The contracting authority has the final decision  

Are we an ‘at risk’ supplier? 



Key points from PPN02/20 (2) 

• Reconciliation – maintain records of payments 
versus performance 

• Underperforming suppliers may not benefit 

• Advance payments highlighted as risky – less 
likely? 

• Claw back likely to be limited to where delivery will 
not be made in future (post reconciliation) or where 
not complying with guidance 

• No double recovery – e.g. CJRS scheme  

• If current supplier can’t deliver and alternative 
supplier needed, current supplier should seek other 
support (e.g. CJRS) 

  

 

 



Key points from PPN02/20 (3) - suppliers 

• To qualify for relief suppliers must agree to:  

– act on open book basis  

– make cost data available 

– pay employees 

– flow down funding to their subcontractors 

– maintain records 

– invoices to distinguish between provided 

and disrupted services 

 



• For primes  

– Get in touch with contracting authority if not heard from them 

– Pay sub-contractors immediately on receipt of invoices 

– Failure to do so - may see claw back of monies paid 

– Negotiate a workable procedure and timeframe for your organisation 

to pay sub-contractors  

– Set out in the written contract variation  

– involve sub-contractors in discussions with the contracting authority so 

that all parties have clarity on the variations and requirements 

• For subcontractors 

– If not getting paid promptly, refer to PPN2/20 guidance– and potential 

for claw back by contracting authority 

– Seek to be included in discussions with contracting authority 

Prime providers and subcontractors 



• The supplier must explain what interim relief it needs 

and why it needs the relief (eg staff wages or sub-

contractor payment)  

• Supplier must agree clauses around open book 

transparency and supplier provision of supporting 

information  

• Claw back provisions included 

• Suppliers are prevented from claiming contractual relief 

from an authority and claiming separate relief from the 

Government. 

• Bespoke arrangements needed 

Model Interim Payment Terms 



• The Model Interim Payment Terms are only a starting 

point. 

• Likely to need to negotiate specific terms regarding 

payment to fit with your cash flow requirements or other 

solutions  

• Consider carefully not only the contract variation itself, 

but also any consequential amendments 

• Seek legal advice on variation terms 

 

Contractual Variations 



What are our options if we face 

contractual issues? 

 

• Check the provisions of the contract – variation, disputes, 

termination. 

• Emphasise to contracting authorities the various reliefs it 

envisages such as relaxation of KPIs, deliverables 

• Guidance intended to avoid relying on force majeure 

provisions or frustration but potentially need to consider 

 



• The contracting authority cannot make a change unilaterally 

• Contracting authorities may consider short-term grant funding in 

urgent situations. 

• Whether funding is grant-funding or contractual will depend on the 

facts – it’s not just a question of changing the title of the document!  

• There may be tax implications for both parties. 

• State aid will need to be considered 

Will a contracting authority give your 

organisation a grant rather than a contract? 



Please send questions and 

comments to: 

 

 a.della-porta@bateswells.co.uk  



Paul Seath 

Partner, Employment  

When furlough can and 

cannot be used 



• A temporary scheme in place for 4 months starting from 1 March 2020 

 

• May be extended and employers can use this scheme anytime 

 

• If you cannot maintain your current workforce because your 

operations have been severely affected by coronavirus  … 

 

• Designed to help employers whose operations have been severely 

affected by coronavirus to retain their employees and protect the UK 

economy 

 

 

 

Introduction 



• All employers are eligible to claim and its recognised different 

businesses will face different impacts from coronavirus 

 

• HMRC will check claims and payments may be withheld or need to be 

repaid in full if the claim is based on dishonest or inaccurate 

information or found to be fraudulent 

 

• There will be an online portal for employees and the public to report 

suspected fraud 

Introduction 



• If furlough occurs by reason of circumstances arising as a result of 

coronavirus   

 

• … a claim made in respect of  … furloughed employees arising from 

the health, social and economic emergency in the UK resulting from 

coronavirus …  

 

• (Treasury  Direction  issued on 15 April 2020, is an exercise of ministerial authority 

conferred by an Act of Parliament, so has the force and effect of an Act) 

Introduction 



• It is expected that the scheme will not be used by many public sector 

organisations…  

 

• … as most public sector employees continue to provide essential 

public services or contribute to the response to coronavirus 

 

• Where employers receive public funding for staff costs, and that 

funding is continuing, it is expected that employers use that money to 

continue to pay staff in the usual fashion – and not furlough them 

 

• This also applies to non-public sector employers who receive public 

funding for staff costs 

Public funded organisations 



• Organisations receiving public funding specifically to provide services 

necessary to respond to COVID-19 are not expected to furlough staff 

 

• In a small number of cases …  

 

• … for example where organisations are not primarily funded by the 

government and … 

 

• … whose staff cannot be redeployed to assist with the coronavirus 

response …  

 

• … the scheme may be appropriate for some staff 

 

Public funded organisations 



• But reference to public sector and publicly funded employers is absent 

from the Treasury Direction  which … 

 

• … sets out the legal framework for the … scheme 

 

• Does this render the guidance on this just an encouragement? 

 

• Possibly?  

 

• Note the term “expected” in the guidance 

Public funded organisations 



• If in receipt of mixed funding likely able to furlough where possible to 

show that either the public funding element has declined or the private 

income element has declined 

  

• Where the funding cannot be distinguished, and is not earmarked for 

specific roles, it may be possible to use the furlough scheme in 

proportion to the overall reduction in funding 

 

• E.g. if 70% of your funding is public and 30% is private income and 

you have a 50% reduction in private income, you suffer a 15% 

reduction overall and therefore 15% of your overall staff can be 

furloughed 

Public funded organisations 



 

• You cannot furlough staff who are involved in delivering provision that 

has already been specifically funded, or where the employee is 

required to deliver provision to a child of a critical worker or vulnerable 

child 

 

• It follows that you can now furlough a proportion of your staff equal to 

the decline in your overall funding 

 

• Each organisation should consider whether it would be appropriate to 

supplement staff income 

 

 

 

Public funded organisations – other 

guidance for certain sectors 



 

• Where public income has reduced or non-public income has ceased 

or reduced, it may be appropriate to furlough 

 

• Providers should only furlough employees if they meet the following 

conditions: 

– employee works in an area  where services are temporarily not required 

and whose salary is not covered by public funding 

– employee would otherwise be made redundant or laid off 

– employee is not involved in delivering provision already been funded 

– employee is not required to deliver provision for a child of a critical worker 

and/or vulnerable child 

– the grant from the Scheme would not duplicate other public grants 

received; and 

– would not lead to financial reserves being created 

Public funded organisations – other 

guidance for certain sectors 



 

• If difficult to distinguish whether staff are funded through continuing 

public funding, for the purposes of meeting the first 3 conditions …  

 

• … then the total proportion of teaching and non-teaching staff that are 

not furloughed should, as a minimum, be equivalent to the continuing 

public income, as a proportion of all income that the provider usually 

receives 

 

• For example, if the only source of public funding is through a grant, 

and non-grant income makes up 25% of total income, then this should 

be the total maximum proportion of staff (based on gross payroll) that 

could be furloughed 

 

 

Public funded organisations – other 

guidance for certain sectors 



 

• Where providers consider furloughing staff, they should ensure that 

they take a fair and reasonable approach to part-time, sessional and 

temporary staff, reflective of good HR practice and legal requirements 

 

• Complex and high risk so take advice 

 

 

Public funded organisations – other 

guidance for certain sectors 



• You can only claim for furloughed employees that were on your PAYE 

payroll on or before 19 March 2020 and … 

 

• … which were notified to HMRC on an RTI submission on or before 

19 March 2020 

 

• This means an RTI submission notifying payment in respect of that 

employee to HMRC must have been made on or before 19 March 

2020 

 

Employees you can claim for 



 

• If you made employees redundant, or they stopped working for you on 

or after 28 February 2020 … 

 

• … you can re-employ them, put them on furlough and claim for their 

wages from the date on which you furloughed them 

 

• This applies to employees that were made redundant or stopped 

working after 28 February …  

 

• … even if you do not re-employ them until after 19 March 

 

If you made employees redundant or they 

stopped working for you after 28 February 



• If an employee started unpaid leave after 28 February 2020  …  

 

• … you can put them on furlough instead 

 

• If you put them on furlough then you should pay them at least 80% of 

their regular wages, up to the monthly cap of £2500 

 

• If an employee went on unpaid leave on or before 28 February …  

 

• … you cannot furlough them until the date on which it was agreed 

they would return from unpaid leave 

 

If your employee is on unpaid leave 



 

• If your employee is on sick leave or self-isolating as a result of 

Coronavirus, they’ll be able to get SSP, subject to other eligibility 

conditions applying 

 

• The Scheme is not intended for short-term absences from work due to 

sickness, and there is a 3 week minimum furlough period 

 

• Short term illness/ self-isolation should not be a consideration in 

deciding whether to furlough an employee 

 

If your employee is self-isolating or on sick 

leave 



 

• If, however, employers want to furlough employees for business 

reasons and they are currently off sick, they are eligible to do so, as 

with other employees 

 

• In these cases, the employee should no longer receive sick pay and 

would be classified as a furloughed employee 

 

• Employers are also entitled to furlough employees who are being 

shielded or off on long-term sick leave 

 

If your employee is self-isolating or on sick 

leave 



 

• It is up to employers to decide whether to furlough these employees 

 

• You can claim back from both the Scheme and SSP for the same 

employee but not for the same period of time 

 

• When an employee is on furlough, you can only reclaim expenditure 

through the Scheme, and SSP  

 

• If a non-furloughed employee becomes ill, needs to self-isolate or be 

shielded, then you might be able to claim up to two weeks of SSP per 

employee 

 

If your employee is self-isolating or on sick 

leave 



 

• Furloughed employee retain their statutory rights, including their right 

to SSP 

 

• This means that furloughed employees who become ill must be paid 

at least SSP 

 

• It is up to employers to decide whether to move these employees onto 

SSP or to keep them on furlough, at their furloughed rate 

 

• If a furloughed employee who becomes sick is moved onto SSP, 

employers can no longer claim for the furloughed salary 

 

 

If your employee becomes sick while 

furloughed 



• Employees who are unable to work because they are … 

 

• … shielding in line with public health guidance …  

 

• … (or need to stay home with someone who is shielding) … 

 

• can be furloughed 

 

Shielding Employees 

https://www.gov.uk/government/publications/guidance-on-shielding-and-protecting-extremely-vulnerable-persons-from-covid-19/guidance-on-shielding-and-protecting-extremely-vulnerable-persons-from-covid-19#what-is-shielding


• Employees who are unable to work because they have caring 

responsibilities resulting from coronavirus can be furloughed 

 

• For example … 

 

• … employees that need to look after children can be furloughed 

Employees with caring responsibilities 



 

• If your employee has more than one employer they can be furloughed 

for each job 

 

• Each job is separate, and the cap applies to each employer 

individually 

 

• Employees can be furloughed in one job and receive a furloughed 

payment but continue working for another employer and receive their 

normal wages 

 

If your employee has more than one job 



• Employees on fixed term contracts can be furloughed 

 

• Their contracts can be renewed or extended before their natural 

conclusion during the furlough period without breaking the terms of 

the scheme 

 

• There is no minimum period which must be left to run on a fixed term 

contract to enable it to be renewed or extended, but it must not have 

ended 

 

• The furlough period must be for a minimum period of three 

consecutive weeks 

 

If your employee is on a fixed term contract 



• Where a fixed term employee’s contract ends because it is not 

extended or renewed before its natural conclusion you will no longer 

be able claim 

 

• Fixed term contracts which ended, without extension or renewal, on or 

before 19 March 2020 will not qualify for the grant once they have 

ended 

If your employee is on a fixed term contract 



• Apprentices can be furloughed and can continue to train whist 

furloughed  …  

• … as long as it does not provide services to, or generate revenue 

• However, you must pay your Apprentices at least the Apprenticeship 

Minimum Wage/National Living Wage/National Minimum Wage as 

appropriate for all the time they spend training 

• You must therefore cover any shortfall between the amount claimed 

through the scheme and their appropriate minimum wage 

 

• Guidance is available at: apprenticeship learning arrangements 

because of COVID-19 

 

Apprentices 

https://www.gov.uk/government/publications/coronavirus-covid-19-apprenticeship-programme-response/coronavirus-covid-19-guidance-for-apprentices-employers-training-providers-end-point-assessment-organisations-and-external-quality-assurance-pro
https://www.gov.uk/government/publications/coronavirus-covid-19-apprenticeship-programme-response/coronavirus-covid-19-guidance-for-apprentices-employers-training-providers-end-point-assessment-organisations-and-external-quality-assurance-pro
https://www.gov.uk/government/publications/coronavirus-covid-19-apprenticeship-programme-response/coronavirus-covid-19-guidance-for-apprentices-employers-training-providers-end-point-assessment-organisations-and-external-quality-assurance-pro
https://www.gov.uk/government/publications/coronavirus-covid-19-apprenticeship-programme-response/coronavirus-covid-19-guidance-for-apprentices-employers-training-providers-end-point-assessment-organisations-and-external-quality-assurance-pro


• A furloughed employee can take part in volunteer work …  

 

• … if it does not provide services to or generate revenue for, or on 

behalf of your organisation or a linked or associated organisation 

 

• Your organisation can agree to find furloughed employees new work 

or volunteering opportunities whilst on furlough … 

 

• … if this is in line with public health guidance 

Volunteer work 



• Furloughed employees can engage in training …  

 

• … as long as in undertaking the training the employee does not: 

 

– provide services to or 

– generate revenue for, or on behalf of their organisation or a linked or 

associated organisation 

 

• Furloughed employees should be encouraged to undertake training 

 

• Must ensure NMW 

 

Training 



 

 

• The normal rules for maternity and other forms of parental leave and 

pay apply 

 

• You can claim through the scheme for enhanced (earnings related) 

contractual pay for employees who qualify for either: 

 

– maternity pay 

– adoption pay 

– paternity pay 

– shared parental pay 

If your employee is on maternity leave, 

adoption leave, paternity leave or shared 

parental leave 



• To be eligible for the grant employers must confirm in writing to their 

employee confirming that they have been furloughed 

 

• There needs to be a written record, but the employee does not have 

to provide a written response 

 

• … has been instructed by the employer to cease all work … 

 

• … instruction is given by reason of  circumstances  arising as a result 

of coronavirus 

 

• … agreed in writing … may be an email …  

 

 

Agreeing to furlough employees 



• If this is done in a way that is consistent with employment law, that 

consent is valid for the purposes of claiming 

 

• There needs to be a written record, but the employee does not have 

to provide a written response 

 

• A record of this communication must be kept for five years 

 

 

Agreeing to furlough employees 



• Any employees you place on furlough must be furloughed for a 

minimum period of 3 consecutive weeks 

 

• When they return to work, they must be taken off furlough 

 

• Employees can be furloughed multiple times …  

 

• … but each separate instance must be for a minimum period of 3 

consecutive weeks 

 

• … 21 calendar days or more …  

Minimum furlough periods 



Please send questions and 

comments to: 

 

 p.seath@bateswells.co.uk 



Q&A session  



Contact us 
 

 

 

Augustus Della-Porta 

Partner, Charity & Social Enterprise 

a.della-porta@bateswells.co.uk  

 

 

Paul Seath  

Partner, Employment  

p.seath@bateswells.co.uk  

 

 

Rebecca Young 

Policy Manager, NCVO 

ncvo@ncvo.org.uk   
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We use the word ‘partner’ to refer to a member of the LLP or an employee 

or consultant with equivalent standing and qualifications. 

Thank you. 

Bates Wells & Braithwaite London LLP 

10 Queen Street Place 

London EC4R 1BE 

 

Bateswells.co.uk 

Tel: +44 (0) 20 7551 7777 


